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NIRAVKUMAR DILIPBHAI MAKWANA v. GUJARAT 383
PUBLIC SERVICE COMMISSION

(2019) 7 Supreme Court Cases 383
a (BEFORE S. ABDUL NAZEER AND INDIRA BANERIJEE, JI.)

NIRAVKUMAR DILIPBHAI MAKWANA
Versus
GUJARAT PUBLIC SERVICE COMMISSION
AND OTHERS
b Civil Appeal No. 5185 of 20197, decided on July 4, 20}
c
d

considered only against reserved p
against unreserved post

— Held, reserved catego
selection process cannot be
€ — Further held, age rela

— Distinction soy@gf
to effect that prelinyj
for appearing in;
appointment a
f grant ofsbiéhe

ecruitment Rules, 2007 — Constltutlon
tjation/Concession/Exemption/Relaxation and
(Paras 14 to 34)

DeepaE V. v. Union of India, (2 #17) 12 SCC680: (2018) 1 SCC (L.&S) 100; Gaurav Pradhan
State ofRa]asthan (2018) 11 SCC 352 (2018) 2 SCC (L&S) 102, relied on

1 Arising out of SLP (C) No. 3038 of 2018. Arising from the Judgment and Order in Gujarat Public
Service Commission v. Niravkumar Dilipbhai Makwana, 2017 SCC OnLine Guj 2475 : 2017 Lab
IC 2133 (Gujarat High Court, Ahmedabad Bench, Letters Patent Appeal No. 1103 of 2015 in
Special Civil Application No. 1100 of 2015, dt. 15-3-2017)
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Jitendra Kumar Singh v. State of U.P, (2010) 3 SCC 119 : (2010) 1 SCC (L&S) 772;
Ajithkumar P, v. Remin K.R., (2015) 16 SCC 778 : (2016) 2 SCC (L.&S) 350; Vikas Sankhala
v. Vikas Kumar Agarwal, (2017) 1 SCC 350 : (2017) 1 SCC (L&S) 203, distinguished

Digviyajsinh Mahendrasinh Chavda v. State of Gujarat, 2015 SCC OnLine Guj 6400, reversed

B. Constitution of India — Art. 16(4) — Exercise of power ungdé
Art. 16(4) — Scope — Principles reiterated

Appeal dismissed

Advocates who appeared in this case :

Ms Rashmi Atrey, Advocates) for the Appellant;
Preetesh Kapur, Senior Advocate (Ms Hemantika Wahi and Ms l sal,
Respondents.
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St myission (for short “GPSC”) had issued an
d corrigendum thereafter for 47 posts of
brests (for short “ACF”) (Class II) and 120 posts of
ange Forest Officer (for shi it “RFO”) (Class II). As per the said advertisement

¢ igendum, total 84 posts were to be filled in from unreserved (general
ry) candidates. Out of the said 84 posts, 26 posts were reserved for
otnen candidates, 48 posts were to be filled in from socially and economically
ackward classes (for short “SEBC”) category candidates. Out of 48 posts
“for SEBC category candidates, 18 posts were reserved for women candidates,
9 posts were to be filled in from Scheduled Caste (for short “SC”) category
candidates, out of which 2 posts were reserved for women candidates.
Similarly, 26 posts were to be filled in from Scheduled Tribe (for short “ST”)
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category candidates, out of which § posts were reserved for women candidates.
It was also stipulated in the advertisement that 25% of the vacancies shall,

as far as practicable, be filled up by appointing candidates who possess BS¢
degree with Forestry as the principal subject. GPSC had stipulated ingtie,
advertisement that the candidates should submit their online applicatibns firom
1-3-2010 to 6-4-2010. The details about the educational quahﬁcatl 1
mode of examination as well as the steps to submit the applicatipn o ve'heen
p Darrated in the advertisement.

the main written examination were called for physi
Personal interviews were conducted from 16 6- 2014 o

ry
PSC. In the list of selected
at S"enal No. 138.

ng the merit list, GPSC
cim Kumar Slngh v. State of

U.P.! Therefore, the appellant filed;Speeial*C
d 2015 before the learned Single Judge:_ ¢
correctness of the aforesaid selectdist.

SCC OnLine Guj para 166)

e “]66. ... (¢) The, aéfion nsi ;e meritorious reserved
category cand1dat igh in general/open category

because they i
s “relaxatign,

0 llowed the appeal and set aside the order? of the
earned Single Judge as un 28 (Niravkumar Dilipbhai Makwana case3, SCC
OnLiiie Guj para 52)

“52. Keeping in view the decisions rendered by the Hon’ble Supreme
Court as well as this Court discussed hereinabove and in view of the
discussion made by us in the aforesaid paragraphs, we are of the opinion

1 (2010) 3SCC119:(2010) 1 SCC (L&S) 772

2 Digviyajsinh Mahendrasinh Chavda v. State of Gujarat, 2015 SCC OnLine Guj 6400

3 Gujarat Public Service Commission v. Niravkumar Dilipbhai Makwana, 2017 SCC OnLine Guj
2475 :2017 Lab IC 2133




SCC Online Web Edition, Copyright © 2019

Page 4 Wednesday, September 18, 2019
Printed For: Pranay Jaiswal, ILS Law College - PUNE
SCC Online Web Edition: http://www.scconline.com
TruePrint™ source: Supreme Court Cases

386 SUPREME COURT CASES (2019) 7 SCC

that the State of Gujarat has framed the reservation policy by Government
Resolution dated 11-2-1986 and circulars dated 29-1-2000 and 23-7-2004
as well as in view of the statutory provisionsi.e. Recruitment Rules of 1967,
Rules of 2007, 2008 and 2009, we hold that all those candidates belonging
to areserved category, if they avail the benefit of age relaxation, the sang&
to be considered as relaxation in the standard and therefore such céndi ates

category cases only. Thus, the decision rendered by the Hén’
Court in Jitendra Kumar Singh! would not be applicable

i
State Government can be said to be relaxation in
cannot be considered to be concession. We answeét:
consideration accordingly.”

10. Mr Garg submlts that the rel
the candidates at the initial stage
the reserved category without grant
the matter of selection cannot be-’"

in age in the matter of se
incident of reservation. Th
stage would not fall foul ot t LCSH Girculars’®
08 réad with thes

pdile, clearly stipulates that
preliminary test i} qualified for appearing in the

written examinati

d that Section 8 of the U.P. Public
{/Castes and Scheduled Tribes) Act, 1994

pplicable to the facts of “the present case too. He has also relied on the
judgrifents of this Court in Ajithkumar P. v. Remin K.R.* and Vikas Sankhala v.
“VikasiKumar Agarwal?, in support of his submission.

¥ 1 Jitendra Kumar Singh v. State of U.P., (2010) 3 SCC 119 : (2010) 1 SCC (L&S) 772

3 Gujarat Public Service Commission v. Niravkumar Dilipbhai Makwana, 2017 SCC OnLine Guj
2475 :2017 Lab IC 2133

4 (2015) 16 SCC 778 : (2016) 2 SCC (L&S) 350

5 (2017) 1 SCC 350 : (2017) 1 SCC (L&S) 203
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11. On the other hand, Mr Preetesh Kapur, learned Senior Counsel submits

a that a candidate who has availed of an age relaxation in the selection process

as a result of belonging to a reserved category cannot, thereafter, seek to bé
accommodated in general category seats. In this connection he has drawng6

attention to the Circulars dated 29-1-2000 and 23-7-2004. It is further sabmitted™;

p adopted by the State of U.P. In support of his submissions, he has
judgments of this Court in Deepa E.V. v. Union of India®, and Ga

c

to be considered.

13 The State Government in exerc1s'

d
e

Department vide

policy to the efﬁé
f

larified that a reserved category candldate, if has not avaJled of any relaxatlon
iz. age-limit, experience, qualification, number of chances to appear in the

1 Jitendra Kumar Singh v. State of U.P,, (2010) 3 SCC 119 : (2010) 1 SCC (L&S) 772
6 (2017) 12 SCC 680 : (2018) 1 SCC (L&S) 100
7 (2018) 11 SCC 352 : (2018) 2 SCC (L&S) 102
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examination, the said candidate will be adjusted in the open category and in
case the candidate has availed any of the aforesaid relaxations, he/she will have
to be adjusted against the reserved seats. This circular reads as under:

“... After careful and mature consideration in this regard, it is clarified that
only those Scheduled Castes, Scheduled Tribes and Socially and Educatiogally

unreserved posts and not against the reserved posts. When rel#x;

have been applied in selection of candidates belonging to Scﬁe b
Scheduled Tribes and Socially and Educationally Backward Cla:
the age-limit, experience, qualification, permitted numbegiof c};ianc
examination, extended zone of consideration largerthan W
for general category, etc., then the Scheduled Casté
Socially and Educationally Backward Classes candid
c
clarified as under:
. After careful considera thls regard, it d
cheduled Tribe/
*Sgheduled Caste/S¢hedi )ed‘ Tribe/Socially and
; by availing relaxatlon in
e
f
g

b general category seats.

| 18. The State of Gujarat framed the rules for regulating the recruitment to
“he post of ACF in Gujarat Forest Services, Class II Recruitment Rules, 2007:

“(i) The Assistant Conservator of Forests in the Gujarat Forest Service,
Class II Recruitment Rules, 2007 h
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(ii) The Assistant Conservator of Forests in the Gujarat Forest Service

a Class II Recruitment (Amendment) Rules, 2008.
(iii) The Assistant Conservator of Forests in the Gujarat Forest Service
Class II Recruitment (Amendment) Rules, 2009.” ‘

19. Similarly, the State of Gujarat has made the followmg
regulatlng recruitment to the post of RFO Class II:

b
Rules, 2008.
(iii) The Range Forest Officer, Class II Rec
Rules, 2009.”
c 20. The State Government vide Notification dated 18;
Examination Rules, 2008. ‘ ,
21. In the advertisement published by GP* n\x‘;:ttlng applications from
the ehglble candidates for the post of ACFH
d %
) of age relaxation.
Such age relaxation was granted i pursuance to Rule §of the ’fb67 Rules™:
“8. Condition as to prescribed
(2) Where the prescril
e
cribed age-limit does not exceed forty
f (o) the extent of five years

22, Article 16(4) of the'¢onstitution is an enabling provision empowering
the Sfate to make any provision or reservation of appointments or posts in
: * of any backward class of citizens which in the opinion of the State is

“4dequately represented in the service under the State. It is purely a matter
T discretion of the State Government to formulate a policy for concession,
fexemption, preference or relaxation either conditionally or unconditionally in
favour of the backward classes of citizens. The reservation being the enabling

* Ed.: Gujarat Civil Services Classification and Recruitment (General) Rules, 1967.
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provision, the manner and the extent to which reservation is provided has to be
spelled out from the orders issued by the Government from time to time.

23. In the instant case, the State Government has framed policy for the gran
of reservation in favour of SC/ST and OBC by the Circulars dated 21-1-2000
and 23-7- 2004 The State Government has clarified that when a re ‘Xed _

24. Now, let us consider the judgment in Jiten;
this case, this Court was considering the interpretat

se
1994 (for short “the 1994
-1994. Sub-section (6) of

Act”) and the Government Instructions dated 2
Section 3 of this Act provided for reservatiog

“3. (6) If a person belonging i
section (1) gets selected on the
general candidates, he shall no#:

art held that grant of age relaxation to
litate against him as general category

994 which is entirely different from the statutory
i, in the instant appeal. Hence, the principle laid
Jitendra Kumar Slngh1 has no application to the facts of the present

27. In Deepa®, the appellant had applied for the post of Laboratory
ssistant Grade II in Export Inspection Council of India functioning under
“the Ministry of Commerce and Industry, Government of India under OBC

1 Jitendra Kumar Singh v. State of U.P,, (2010) 3 SCC 119 : (2010) 1 SCC (L&S) 772
6 Deepa E.V. v. Union of India, (2017) 12 SCC 680 : (2018) 1 SCC (L&S) 100
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category by availing age relaxation. The Department of Personnel and Training
a had issued proceedings OM dated 22-5-1989 laying down the stipulation
to be followed by various Ministries/Departments for recruitment to various
posts under the Central Government and the reservation for Scheduled Cagté
Scheduled Tribes and Other Backward Classes candidates. Para 3 of* heisaid &
OM is as under: :

b :
candidates who are selected on the same standards as ap
candidates shall not be adjusted against reserved vacagcies
28. The judgment in Jitendra Kumar Singh', was pressed tnteé service in
support of the contention that when a relaxed standard: pl1ed in selecting
Scheduled Castes, Scheduled Tribes and Other Backwar %ses candidates,
c

the same cannot be treated as a bar on such candidates for being considered for
general category vacancies. This Court did not% With the said proposition.
It was held that Jitendra Kumar Singh! was based th¢:statutory interpretation
of the U.P. Act, 1994, and the G.O. date 94 which provides for
an entirely different scheme. Therefore rin¢iples laid dgwn in Jifendra
g Kumar Singh! cannot be applied to

caimcompete against non-
ni icase they have not taken

dnsideration, statutory scheme and intention of the State Government
ndicated from the said scheme cannot be extended to a State where
“the State circulars are to the contrary especially when there is no
challenge before us to the converse scheme as delineated by the Circular
dated 24-6-2008.”

1 Jitendra Kumar Singh v. State of U.P,, (2010) 3 SCC 119 : (2010) 1 SCC (L&S) 772
7 Gaurav Pradhan v. State of Rajasthan, (2018) 11 SCC 352 : (2018) 2 SCC (L&S) 102
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31. The judgments in Deepa® and Gaurav Pradhan’ fully support the case
of the respondents.

32. The judgment in Ajithkumar* relied on by the learned Senior Counsek
for the appellant has no application to the facts of the instant appeal. In ¢
case, this Court was not examining the effect of a statutory provision/cir
granting age relaxation to the candidates belonging to the reserved cat 7y

allowed to different categories (under the orders of the Stat
dated 23-3-2011). After such relaxation, the reserved categ,

dated 11-5-2011, reserved category candidates were not &}
as general category candidates. This Court, after noticing circulars issued ¢
e marks in the TET

examination was not part of the recruitment pro is judgment also does

not assist the appellant in any manner.

34. There is also no merit in the sub“j‘ i
appellant that relaxation in age at thesinjti

d
of the Circulars dated 29 1 2000 an
e
35. There is 1%0 g
the parties are direéy
f
g

6 Deepa E.V. v. Union of India, (2017) 12 SCC 680 : (2018) 1 SCC (L&S) 100

7 Gaurav Pradhan v. State of Rajasthan, (2018) 11 SCC 352 : (2018) 2 SCC (L&S) 102 h
4 Ajithkumar P.v. Remin K.R., (2015) 16 SCC 778 : (2016) 2 SCC (L&S) 350

5 Vikas Sankhala v. Vikas Kumar Agarwal, (2017) 1 SCC 350 : (2017) 1 SCC (L&S) 203




